
Direct Tax Updates 

 

 

1 | P a g e  

 

 

 

 

 

 

  

 

Tax Digest 
- Recent case laws  

January 31, 2022 

D
ir

ec
t 

T
ax

 U
p

d
at

es
 

 

2, India Exchange Place, 

2nd Floor, Room No 10,  
Kolkata – 700001  

 

Ph: 033-22306990/ 40032841              

Email id: updates@acbhuteria.com 

 

 

 FM presented the Economic Survey 2021-22; India 

witnessed robust growth in tax & non-tax revenue  

Our Finance Minister, Smt. Nirmala Sitharaman has 

presented the Economic Survey 2021-22 on January 31, 

2022. Within direct taxes, personal income tax has grown by 

47.2 % over April-November 2020, whereas the corporate 

income tax registered a growth of 90.4% over April-

November 2020. Further, the non-tax revenue collections up 

to November 2021 registered an YoY increase of 79.5% 
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1. Section 14A read with Rule 8D –  

Where it was discernible from the facts that 

the assessee earned exempt income from 

owned funds and not borrowed funds, 

addition in respect of interest on borrowings 

u/s 14A was not warranted [Rule 8D(2)(ii)] 

In the instant case1, the assessee had earned 

dividend income of Rs.1,57,61,357/- pertaining to 

A.Y. 2012-13 which was exempt from tax under tax 

laws. The AO noted that the assessee had made suo 

moto disallowance to the tune of Rs. 16,32,210/- 

under section 14A of the Act, i.e. disallowance 

towards expenditure relating to exempt income. The 

AO after giving an opportunity to the assessee was 

of the opinion that the disallowance u/s 14A read 

with Rule 8D is applicable in the facts of the case 

and computed the disallowance at Rs.87,84,059/-, 

thereby making an addition of the difference. The 

disallowance was on account of interest on 

borrowings.  

Aggrieved, the assessee preferred an appeal before 

the CIT(Appeals), who partly allowed the claim of 

the assessee. The assessee, not being satisfied with 

the same, appealed before the ITAT.  

The Ld Tribunal observed and held that although the 

assessee had substantial borrowings, it had its own 

sufficient funds to make investment fund which 

yielded dividend. Hence, no disallowance of interest 

invoking Rule 8D(2)(ii) was warranted in view of the 

decision made by the Bombay High Court in the case 

of Reliance Utilities & Powers Ltd. Vs CIT [313 ITR 

340]. The aforesaid view of the Hon’ble Bombay 

High Court has also been approved by the Hon’ble 

                                       
1 Sri Kishan Gopal Mohta Vs ACIT (I.T.A. No. 

147/Kol/2020) (ITAT Kolkata) [2022] 

 

Supreme Court in the case of South Indian Bank Vs. 

CIT dated 9th September, 2021.    

Thus, in the instant case, the assessee had enough 

capital balance against which investments were 

made. Thus it was discernible from the facts of the 

case that the  assessee had earned exempt income 

from its own funds and not from borrowed funds. 

Therefore, Rule 8D(2)(ii) was held to be not 

applicable in this case.  

Therefore, the appeal of the assessee was allowed.  

2. Section 147/148:  

Where the assessee had not failed to disclose 

material facts necessary for assessment 

beyond 4 years, and the AO in its reasons 

failed to establish the contrary, notice u/s 148 

was held to be invalid  

In the instant case2, the original assessment for A.Y.-

2010-11 was made u/s 143(3) of the Act. 

Subsequently, after the expiry of fourth year from 

the relevant Assessment Year, notice u/s 148 was 

issued. The assessee challenged the validity of the 

reopening proceeding because the AO failed to 

establish that the assessee had not disclosed fully 

and truly all the material facts necessary for the 

assessment. 

Aggrieved, the assessee preferred an appeal before 

the CIT(Appeals), who dismissed the appeal. The 

assessee thus appealed before the Tribunal.  

The Hon’ble Tribunal observed & held that the 

reasons recorded by the AO to reopen the 

assessment in the impugned assessment order did 

not mention about any failure on the part of the 

                                       
2 Ceebuild Company Pvt. Ltd. Vs DCIT (I.T.A. No. 

1266/Kol/2019) (ITAT Kolkata) [2022]  
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assessee to disclose fully and truly all material facts 

necessary for the assessment. The essential 

condition precedent as stipulated in the first 

proviso to Section 147 of the Act was thus not 

fulfilled. The impugned reasons recorded by the AO 

to reopen assessment nowhere mentioned that 

there had been any failure on the part of the 

assessee to disclose fully and truly all material facts 

for assessment. Therefore relying on ratio of the 

Calcutta High Court and other High Courts, the 

assessee succeeded in its challenge in respect of 

usurpation of jurisdiction without satisfying the first 

proviso to Section 147 of the Act in the facts and 

circumstances of the case. Therefore the notice of 

the AO issued u/s 148 was quashed. 

3. Where the assessee could establish the 

credit worthiness of the donor with 

corroborating evidence, gift received 

cannot be added to his income as 

unexplained/concealed income 

In the instant case3, the assessee an individual was 

engaged in the business of supply of building 

materials. No regular books of accounts are 

maintained and therefore the Return of Income was 

filed on estimation on presumptive basis u/s 44AD 

of the Act. During the course of the assessment 

proceedings, the AO taking note of Rs. 5 lakhs taken 

as loan from his wife, asked him to prove the 

identity, genuinity and creditworthiness of the 

lender. Since the evidence was nt satisfactory, the 

AO made an addition of Rs. 5 lacs as concealed 

income. 

On appeal before the CIT(Appeals), the assessee 

admitted that the sum was actually received as a gift 

from his wife, and was erroneously shown as a loan. 

                                       
3 Anil K Bhagat v ITO (ITAT Kolkata) I.T.A. No. 

623/Kol/2020 [2021] 

However, the addition was upheld. 

Before the Hon’ble ITAT, the assessee presented the 

Gift Declaration, return of income filed by his wife, 

her Statement of affairs and Bank Statements 

evidencing the deposit to establish the genuineness 

of the transaction and the credit worthiness of his 

wife. From the said documents, it transpired that his 

wife had sufficient cash balance with her to gift the 

same to her husband ultimately to meet his business 

exigency. Moreover, the authorities did not find any 

fault/irregularity in the return/balance sheet since 

the past several assessment years. 

Therefore, the source of gift was evidently explained 

from none other than the wife of the assessee who 

was a regularly filing returns and had an 

independent source of income from knitting etc. and 

sufficient cash in hand as shown in the balance 

sheet. Hence, the addition of Rs. 5 Lacs was deleted.  

 

4. Section 43B:  

Payments made towards PF/ESI are allowable 

if they are deposited within due date of filing 

returns as per section 139(1) of the Act 

In the instant case4, the assessee had remitted 

payments which are in the nature of contribution of 

employees’ share towards PF to the fund set up for 

the welfare of the employees within the due date of 

filing of return of income u/s 139(1) of the Act. In 

the present case, the AO disallowed the payment 

made towards these funds by relying on CBDT 

Circular No. 22/2015 dated 17.12.2015 and by taking 

                                       
4 Binayak Hi-Tech Engineering Pvt. Ltd. Vs DCIT (ITAT 

Kolkata) I.T.A. No. 524/Kol/2021 [2021] 
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note of the decision of Hon’ble Gujarat High Court in 

the case of M/s Gujrat State Road Transport and 

ITAT(Mumbai) decision in the case of M/s LKP 

Securities that the employees contribution to PF/ESI 

could be allowed only if the same had been 

deposited within the due date prescribed under the 

respective Acts (PF and ESI Act) and not before the 

due date of filing of return of income. 

On appeal, the Ld. CIT(A) had taken note of the 

amendment brought in by Finance Act, 2021, by 

virtue of which, it had been clarified that Section 

43B does not apply to Section 36(1)(va) of the Act 

and it is deemed to never have been applied to a 

sum received by the assessee from any of his 

employees to which provisions of Section 2(24)(x) 

applies. And thus according to Ld. CIT(A), it was a 

clarificatory amendment and so was retrospective in 

operation and therefore he upheld the action of AO.  

Assailing the action of Ld. CIT(A) the assessee 

submitted that the amendment brought in by the 

Finance Act 2021 was prospective in nature for 

which he relied upon the decision of the Hon’ble 

Supreme Court in the case of M/s M.M. Aqua 

Technologies Ltd. vs. CIT, Delhi and to Para 22 

wherein the Hon’ble Supreme Court had held that if 

the retrospectivity of a taxing statute is urged due to 

the expression used in the Statute is “for the 

removal of doubts” could not be presumed to be 

retrospective, if it alters or changes the law as it 

earlier stood and has relied on several decisions of 

the Hon’ble Supreme Court as stated in Sedco Forex 

International Drill. Inc. vs. CIT (2005) 12 SCC 717. 

In conclusion, it was held that the amendment 

which was brought by Parliament to the Explanation 

to Section 73 by the Finance (No 2) Act 2014 was 

with effect from 1 April 2015. The Parliament 

amended Section 43(5) with effect from 1 April 2006 

in relation to the business of trading in derivatives, 

Parliament brought about a specific amendment in 

the Explanation to Section 73, insofar as trading in 

shares is concerned, with effect from 1 April 2015. 

The latter amendment was intended to take effect 

from the date stipulated by Parliament and there 

existed no reason to hold either that it was 

clarificatory or that the intent of Parliament was to 

give it retrospective effect. 

 

 


